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THIS AGREEMENT is made the                 day of                                2020 

 

BETWEEN 
 
(1) CADENT GAS LIMITED a company registered in England under Company Number 10080864 

whose registered office is situated at Ashbrook Court Prologis Park Central 
Boulevard Coventry CV7 8PE (the “Client”). 

(2) [CONTRACTOR] a company registered in England under Company Number [     ] whose 

registered office is [     ] (the “Contractor”) 

together being the “Parties” each being a “Party”. 
 

BACKGROUND 

 

(A) The Client is undertaking a programme of mains replacement and associated work 
comprising [Summary of work] in order to achieve mains replacement targets set by the 

Health and Safety Executive and Ofgem for the Client (“Overall Project”). 

(B) The Client wishes to procure work packages relating to the Overall Project and the 
Contractor has agreed to carry out a work package in accordance with the terms and 
conditions referred to in this Agreement. 

IT IS HEREBY AGREED THAT in consideration of the payment of one pound (£1.00) by the Client 
to the Contractor receipt of which the Contractor acknowledges: 
 

1. DEFINITIONS 

1. In this Agreement words and expressions shall have the same meaning as are respectively 

assigned to them in the Conditions of Contract referred to below. 

2. AGREEMENT 

2.1 The following documents shall be deemed to form and be read and construed as part of 
this Agreement, namely: 

2.1.1 the “Conditions of Contract” being the NEC Engineering and Construction 
Short Contract Fourth Edition June 2017 (with amendments January 2019) 
subject to the amendments attached to this Agreement; 

2.1.2 the Contract Data attached to this Agreement; and 

2.1.3 the Schedules to this Agreement. 

2.2 In consideration of the payments to be made by the Client to the Contractor referred to in 
this Agreement, the Contractor hereby covenants with the Client to carry out the works  in 

conformity in all respects with the provisions of the Agreement. 

2.3 The Client covenants to pay to the Contractor in consideration of the provision of the works 
the amounts payable in accordance with the Conditions of Contract at the times and in the 
manner prescribed by the Conditions of Contract. 

3. COUNTERPARTS 

This Agreement may be executed in two counterparts, each of which when executed shall 
together constitute a duplicate original, but all the counterparts shall together constitute 

the one agreement. 

4. ELECTRONIC SIGNATURE 

4.1 Each Party agrees that:  

4.1.1 for the purposes of the execution of this Agreement an electronically affixed seal 
and/or electronic signature (duly attested/authenticated/witnessed in 
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accordance with the relevant execution block) shall be accepted by each Party 

in lieu of a wet-ink signature and/or physically affixed seal (as applicable) for 

the purposes of the lawful execution of this Agreement; 

4.1.2 this Agreement may be electronically dated and completed; and 

further to completion of this Agreement each party will accept an electronic copy of the 
executed and completed Agreement in lieu of a hardcopy document. 

THIS DOCUMENT is to be signed for and behalf by the signatories below whom have been duly 
authorised by the Client and Contractor respectively: 

 
Signed ) 
for and on behalf of ) 
CADENT GAS LIMITED ) 

   

  ________________________________ 

       Signature of director/officer 

 
 
       ________________________________ 

       Print name 
 
 
 

 
Signed ) 

for and on behalf of ) 
[CONTRACTOR] ) 
 

  ________________________________ 

       Signature of director/officer 
 
 
       ________________________________ 

       Print name 
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Contract Data 

The Client’s Contract Data 

The Client is  

  

Name  Cadent Gas Limited (10080864) 

 

   

Address for communications  Ashbrook Court Prologis Park, Central Boulevard, Coventry, United 
Kingdom, CV7 8PE 

 

   

Address for electronic 
communications 

 [      ] 

 

   

The Construction Manager is   

   

Name  [              ] 

   

Address for communications  [      ] 

   

Address for electronic 
communications 

 [      ] 

 

   

The Principal Contractor is   

   

Name  The Construction Manager 

   

Address for communications  [      ] 

   

Address for electronic 
communications 

 [      ] 

   

The Principal Designer is   

   

Name  The Client/Construction Manager (delete as applicable)  

   

Address for communications  [      ] 

   

Address for electronic 
communications 

 [      ] 
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Contract Data 

The Client’s Contract Data 

The works are  Described in the Scope attached at Schedule 2 of this Agreement 
(subject to clause 103) 

 

The site is  The parts of the Client’s gas distribution network as more particularly 
described on a site by site basis in the Scope comprising the location 
where the works are to be carried out including the volumes above and 
below it and the property of the Client or others which is affected by the 
works or used by the Contractor in Providing the Works. 

   

The starting date is  [      ] 

   

The completion date is  [      ]  

   

The delay damages are  [      ]  per day 

   

The period for reply is  2 weeks 

   

The defects date is  calculated as follows 

• in respect of any works carried out that are subject to the 
requirements of NRSWA Laws and associated reinstatement 
guarantee periods in accordance with the Specification for the 
Reinstatement of Openings in Highways (issued by the Highway 
Authorities and Utilities Committee), the defects date shall be the 
date of expiry of the relevant reinstatement guarantee period for 
such works such date being either 

o 2 years after date of completion of permanent reinstatement of 
those works where depth of cover of pipe is less than 1.5m or 

o 3 years after date of completion of permanent reinstatement of 
those works where depth of cover of pipe is greater than 1.5m 
(trenches with a depth of cover that is intermittently more than 
1.5m for lengths of less than 5m are not deemed to be deep 
openings) 

Or 

• in respect of any works other than those referred to in the first main 
bullet above, the defects date is 52 weeks after Completion of those 
works. 

   

The defect correction period is  [24]  

[72]  

[2] 

hours for emergency defects 

hours for urgent defects 

weeks for other defects 

The United Kingdom Housing Grants, Construction and Regeneration Act (1996) does/does not apply? (delete as 

applicable) 

    

The assessment day is the  date stated in Schedule 3 (Payment Process) 

    

The retention is  5 % 
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Contract Data 

The Client’s Contract Data 

The interest rate on late payment 
is 

 1 % per annum above the base rate of Barclays 
Bank Plc 

    

The place where weather is to be 
recorded is 

 [      ] 

   

The weather measurements to be recorded for each calendar month are 

 •    the cumulative rainfall (mm) 

 •    the number of days with rainfall more than 5 mm 

 •    the number of days with minimum air temperature less than 0 degrees Celsius 

 •    the number of days with snow lying at 14:00 hours GMT 

   

and these measurements:  Not applicable 

   

The weather measurements are 
supplied by 

 [      ] 

   

The weather data are the records of past weather measurements for each calendar month 

   

which were recorded at  [      ] 

   

and which are available from  [      ] 

   

Where no recorded data are 
available 

 Assumed values for the ten year weather return weather data for 
each weather measurement for each calendar month are: Not 
applicable 

   

The Client provides this insurance  Insurance 

against 

Minimum 

account of 
cover or 
minimum limit 
of indemnity 

Deductibles Cover 

provided 
until 

Further 

requirements 

  All permanent 
and/or 
temporary 
works, 
materials, 
equipment and 
supplies 
(including all 
free issue 
materials) and 
any other 
property for 
which the 
insured is 
responsible, 
intended for 
use or 
incorporation 
in the works, 
excluding 
contractors 
plant and 
equipment 

Full reinstatement 
based on 
estimated contract 
value. 

Sub-limits: To 
be agreed. 

£10k 
 
£2m per item 

(Sub limit) 

The 
certificate of 
Completion 
has been 
issued 

The policy shall 
name the Client, 
the Contractor and 
the Contractor’s 
consultants and 
sub-contractors of 
any tier as co-
insured. 
To include 
Terrorism. 

Insures to have 
a minimum 
security rating of 
A- at inception, 
as assessed by 
Standard and 
Poors 
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Contract Data 

The Client’s Contract Data 

The minimum amount of cover for 
the third insurance stated in the 
Insurance Table is, for any one 

event 

 £10,000,000 (ten million pounds) 

 

   

The minimum amount of cover for 
the fourth insurance stated in the 

Insurance Table is, for any one 
event 

 £10,000,000 (ten million pounds) 

 

   

The Adjudicator nominating body 
is 

 The President or Vice President for the time being of the Technology 
and construction Solicitors Association 

 

   

The tribunal is  The Technology and Construction Court and the Client and the 
Contractor submit to the exclusive jurisdiction of the Courts of England 
and Wales 

 

   

If the tribunal is arbitration, the 
arbitration procedure is 

 Not applicable 

 

   

The conditions of contract are the NEC4 Engineering and Construction Short Contract June 2017 (with 
amendments January 2019) and the following additional conditions 

   

  The amendments and additional conditions attached to this Agreement 
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Contract Data 

The Contractor’s Contract Data 

The Contractor is  

  

Name  [      ] 

   

Address for communications  [      ] 

 

   

Address for electronic 
communications 

 [      ] 

 

   

Name and contact details for 
insurance related communications 

   

 

 

   

Name   [      ] 

   

Address for communications  [      ] 

 

   

Address for electronic 
communications 

 [      ] 

 

   

The fee percentage is  in respect of the cost of people [      ] % 

     

  in respect of payments to subcontractors [      ] % 

     

  in respect of other costs [      ] % 

   

The Contractor Provides the Works in accordance with these conditions of contract for an amount to be 
determined in accordance with these conditions of contract. 

   

The total of the Prices is  [      ] 
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Price List 

The Price List is in Schedule 1 attached to this Agreement. 

Scope 

The Scope is in Schedule 2 attached to this Agreement. 

Site Information 

The Site Information is in [                 ] 
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Conditions of Contract 
 
 
These amended conditions of contract are based on the NEC family of contracts the copyright or which belongs to the 
Institution of Civil Engineers 
 

1. GENERAL  

 

Actions 10  

 10.1 The Parties shall act as stated in this contract. 

 10.2 The Parties act in a spirit of mutual trust and co-operation. 

Identified and 
defined terms 

11  

11.1 In these conditions of contract, terms identified in the Contract Data are in italics and 
defined terms have capital initials. 

 11.2 (A1) Applicable Law is any applicable statute, Act, order or other law, regulation or 
bye-law or any rule, code or direction having the force of law or any regulatory 
licence, consent, permit, authorisation or other approval including any conditions 
attached thereto of the United Kingdom or any part thereof or of the European Union 
or of any public body or authority which has appropriate jurisdiction. 

(A2) Ariba Network is the hosted service used by the Client for the purposes of 
administering contract payment and other processes or such other service notified by 
the Client to the Contractor from time to time. 

(A3) CDM Regulations are the Construction (Design and Management) Regulations 
2015 together with any requirements issued from time to time by the Health and 
Safety Executive. 

(A4) Client Material is all materials (including Free Issue Materials), plant, machinery, 
tools, equipment, IT systems, documents, information and any other items supplied or 
made available to the Contractor by or on behalf of the Client in connection with the 
contract. 

(1) Completion is when the Contractor has done all the work which the Scope states it 
is to do in respect of  the relevant works (including supplied all the documents and 
information which the Scope states it is to supply in respect of those works and any 
other pre-conditions to Completion stated in the Scope have been satisfied) except for 
correcting notified Defects which do not prevent the Client from using the works or 
others from doing their work. 

(2) The Completion Date is the completion date unless later changed in accordance 
with the contract. 

(2A) Conflict of Interest is a (potential or actual) direct or indirect financial, economic 
or other personal interest of the Contractor or any individual employed by or engaged 
by the Contractor which might be perceived to compromise the impartiality or 
independence of the Contractor. 

(2B) Construction Manager is the Construction Manager or such other person 
appointed by the Client as notified by the Client to the Contractor from time to time in 
accordance with clause 14 acting through the individuals notified by the Client to the 
Contractor prior to the date of the contract or as updated by the Client from time to 
time. 

(3) Covid-19  is the outbreak and/or spread of the virus strain known as severe acute 
respiratory syndrome coronavirus 2 (SRAS-CoV-2) and the disease known as 
coronavirus disease 2019 (COVID-19). 

(4) A Defect is a part of the works which is not in accordance with the Scope or the 
Contractor’s obligations under the contract. 

(5) The Defects Certificate is either a list of Defects that the Client has notified before 
the defects date which the Contractor has not corrected or, if there are no such 
Defects, a statement that there are none. 
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(6) Defined Cost is the cost of the following components incurred by the Contractor in 
Providing the Works  (following deductions for all discounts, rebates and taxes which 
can be recovered) in each case less Disallowed Cost. 

• The cost of People employed directly or indirectly by the Contractor on the site . 

• Payments for purchasing Plant and Materials and delivery to the site . 

• For work subcontracted by the Contractor, the amount paid by the Contractor to 
the subcontractor. 

• Payments for Equipment on site including the cost of consumables and 
transporting Equipment to and from the site other than for repair and 
maintenance. 

Provided that the amount payable by the Client: (i) does not exceed open market or 
competitively tendered rates; (ii) in respect of hire costs for any item, does not exceed 
the purchase cost of that item; and (iii) unless agreed otherwise by the Client, where 
items are acquired from group companies is valued at cost and excludes fee and 
group profit. (6A) Disallowed Cost is cost which the Client acting reasonably decides  

• relates to overhead and profit (which are provided for within the Fee), 

• is not justified by the Contractor’s accounts and records, 

• should not have been paid to a subcontractor or supplier in accordance with its 
contract, 

• was incurred only because the Contractor did not 

– follow an acceptance or procurement procedure stated in the contract, 

– give an early warning which the contract required him to give, or 

and the cost of  

• fines or other penalties incurred by the Contractor (including pursuant to NRSWA 
Laws), 

• correcting Defects at any time, 

• Plant and Materials not used to Provide the Works (after allowing for reasonable 
wastage), unless resulting from a change to the Scope, 

• resources not used to Provide the Works (after allowing for reasonable 
availability and utilisation) or not taken away from the site when the Client 
requested, 

• any amount not recovered from an insurer (including without limitation any 
deductibles or excess) which is borne by the Contractor. 

  (6B) EIR means the Environmental Information Regulations 2004, subordinate 
legislation made under them, any amendment or re-enactment of any of them and 
any guidance and codes of practice issued in relation to such legislation from time to 
time. 

(7) Equipment is items provided and used by the Contractor to Provide the Works and 
which the Scope does not require the Contractor to include in the works. 

(7A)  Environment means any and all living organisms (including man), ecosystems, 
property and the media of air (including air in buildings, natural or man-made 
structures, below or above ground), water (including drains and sewers), land 
(including under any water as described above and whether above or below the 
surface). 

(7B)  Environmental Law means any rule of common law, statute, code of practice, 
circular, guidance note, by-law or regulation having the force of law or any consent, 
license, permit, order notice, recording, registration or judgement whose breach can 
give rise, whether immediately or not, to criminal, civil or administrative damages, 
sanctions or penalties for the failure to meet obligations relating to the presence, 
release, spillage, treatment, handling, deposit, escape or other mode of existence of 
any substance, the carrying out of any activity, or the existence of any condition or 
any phenomenon which has or could have a detrimental impact on the Environment 
and which in any such case has as its primary purpose or effect the protection of the 
Environment generally or in any particular locality. 
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(8) The Fee is the amount calculated by applying the relevant fee percentage to the 
amount of Defined Cost. 

(8A)  Free Issue Items are items of Plant and Materials, machinery, tools or 
equipment provided by or on behalf of the Client in accordance with the procedures 
set out in the Scope that are identified by the Client as constituting Free Issue Items. 

(8B)  Good Industry Practice is the standards, practices, methods and procedures 
conforming to all Statutory Requirements and the degree of skill, care, diligence, 
prudence and foresight which would reasonably be expected from a skilled and 
experienced person undertaking all or part of the works, as the case may be, under 
the same or similar circumstances. 

(8C) Information is information recorded in any form held by the Contractor (or other 
entity on behalf of the Contractor) subject to the EIR which relates to the Client or the 
contract. 

(8D) Information Barriers are information barriers created by the Contractor in order to 
comply with clause 114 to prevent any Conflict of Interest in each case as approved 
from time to time by the Client. 

(8E) Insolvent means the relevant Party  

• suspends, or threatens to suspend, payment of its debts; or is unable to pay its 
debts as they fall due; or admits inability to pay its debts; or (being a company or 
limited liability partnership) is deemed unable to pay its debts within the meaning 
of section 123 of the Insolvency Act 1986, 

• has a receiver or provisional liquidator appointed over any of its assets, 
undertaking or income, 

• is subject to a notice of intention to appoint an administrator or has an 
administrator appointed in respect of it, 

• passes a resolution for its winding-up, or 

• has a winding up order made by a court in respect of it. 

(8EA) Key Performance Indicators are the key performance indicators set out in 
Schedule 6 (Key Performance Indicators), as may be updated from time to time by the 
Client. 

(8F) NRSWA Laws is the  New Roads and Street Works Act 1991 (as amended) and 
the Traffic Management Act 2004 together with any statutory additions, modifications, 
re-enactments or replacements of or relating to either, and together with any like 
Applicable Laws, and all other Applicable Laws and guidance arising from or relating 
to any of the foregoing. 

(8G)  Ofgem is the Office of the Gas and Electricity Markets (“Ofgem”) or any person 
or persons or body appointed to regulate the gas industry in its place. 

(8H) Others are people or organisations who are not the Client, the Adjudicator, the 
Contractor, the Construction Manager or any employee, subcontractor or supplier of 
the Contractor. 

(9) The Parties are the Client and the Contractor. 

(10) Not used. 

(11) Plant and Materials are items intended to be included in the works. 

(11A) Prevention Event is an event which  

• stops the Contractor completing the works or 

• stops the Contractor completing the works by the date shown on the Programme 

and which 

• neither Party could prevent and 

• an experienced contractor would have judged at the date of the contract 
exercising Good Industry Practice to have such a small chance of occurring that 
it would have been unreasonable for him to have allowed for it and  

• which arises from 

– fire, explosion or flood, 
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– war, insurrection, civil commotion, act or threat of terrorism, blockade or 
embargo, 

– epidemic or pandemic other than Covid-19, 

– a Second Covid-19 Event 

– strikes, lock-outs and industrial disputes (other than those primarily 
involving the employees of the Contractor or any of its Subcontractors), 

– shortage of fuel on a national level, or 

– the exercise after the starting date by the United Kingdom Government of 
any statutory power (other than due to Covid-19) which directly affects the 
execution of the works by restricting the availability or use of labour which is 
essential to the proper carrying out of the works, or preventing the 
Contractor from, or delaying the Contractor in, securing such goods or 
materials or such fuel or energy as are essential to the proper carrying out 
of the works. 

(12) The Price for Work Done to Date is the total of 

• the Price for each lump sum item in the Price List which the Contractor has 
completed and 

• where a quantity is stated for an item in the Price List, an amount calculated by 
multiplying the quantity which the Contractor has completed by the rate, 

in each case subject to the pricing principles stated in the Price List. 

(13) The Prices are the amounts stated in the Price column of the Price List. Where a 
quantity is stated for an item in the Price List, the Price is calculated by multiplying the 
quantity by the rate. 

(13A)  Programme is the latest programme for the works issued by the Client. The 
latest Programme issued by the Client supersedes previous Programmes. 

(14) To Provide the Works means to do the work necessary to complete the works in 
accordance with the contract and all incidental work, services and actions which the 
contract requires. 

(14A)  Scheme is a discrete element of the works comprising a separate scheme or 
project as identified in the Scope. 

(15) Scope is information which 

• specifies and describes the works or 

• states any constraints on how the Contractor Provides the Works 

and is either 

• in the document called Scope or 

in an instruction given in accordance with the contract. 

(15A) Second Covid-19 Event is a new event after the date of this contract which 

• is a direct and demonstrable result of Covid-19, 

• comprises or results in additional restrictions or subsequent local or national 
lockdown or similar circumstances implemented due to a second spike in Covid-
19 cases after the date of this contract and 

• results in disruption to the works equivalent to a minimum 3 week loss of 
production assessed by the Service Manager by reference to the work which 
would have been completed but for the disruption caused by the relevant event 
and the average forecast work to be carried out in accordance with this contract. 

Only disruption in excess of such 3 weeks loss of production is taken into account in 
any assessment of the consequences of the relevant event. 

(15B) Serious Incident is an incident as a consequence of any breach, omission or 
failure on the part of the Contractor under the contract  or any other contract with the 
Client where that incident is so serious that its occurrence by its very nature causes 
serious damage to the reputation of the Client including where any such breach, 
omission or failure comprises or results in  
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•  a substantial unplanned interruption to gas supply 

•  injury or death of a person or substantial damage to property, 

•  a substantial breach of health and safety Statutory Requirements, 

•  evidence on the balance of probabilities of fraud or corruption on the part of the 
Contractor or its employees, 

•  conviction of the Contractor of a criminal offence or 

•  evidence on the balance of probabilities of misreporting in relation to the 
provision of any management information, reports or forecasts that are required 
under the contract.  

(16) Site Information is information which describes the site and its surroundings and 
is in the document called Site Information. 

(17) Statutory Requirements means the requirements placed on the Client or the 
Contractor or affecting or governing the performance of the works by Applicable Law, 
Ofgem and any relevant codes of practice issued by any government agency or body 
including in relation to health, safety and environmental matters. 

(18) Third Party Agreement is an agreement between the Client and a third party 
relating to or affecting the works including the provision of services, plant or 
equipment relating to the works a copy of which (or relevant extracts from which) the 
Client has given to the Contractor. 

(19) Utilities Regulations are the Utilities Contracts Regulations 2016 SI2016/274 as 
amended from time to time. 
 

Interpretation and 
the law 

12  

 12.1 In the contract, except where the context shows otherwise  

•  words in the singular also mean in the plural and the other way round, 

•  a general expression is not limited by any more specific expression preceding or 
following it, 

•  “includes” or “including” are without limitation in relation to any foregoing phrase, 

•  references to legislation are such legislation as amended or re-enacted from time 
to time, 

•  references to a standard include any current relevant standard that replaces it 
and 

•  references to a document include any revision made to it in accordance with the 
contract. 

 12.2 The contract is governed by the law of the country where the site is. 

 12.3 No change to the contract, unless provided for by these conditions of contract, has 
effect unless it has been agreed, confirmed in writing and signed by the Parties. 

 12.4 The contract is the entire agreement between the Parties and supersedes any prior 
negotiations and agreements between the Parties in connection with the works.  Each 
Party acknowledges that it has not entered into the contract in reliance on any 
representation or undertaking given by the other Party or any other person (whether 
written or oral) which is not expressly set out in the contract. 

 12.5 If any provision of the contract is or becomes illegal, invalid or unenforceable in any 
respect under Applicable Law the same is deemed to be severable and the remainder 
of the contract remains valid and enforceable to the fullest extent permitted by law. 

 12.6 Periods of time stated in days are reckoned in accordance with Section 116 of the 
Housing Grants, Construction and Regeneration Act 1996. 

Communications 13  

 13.A1 Subject to clause 14, all communications to or from the Client under the contract must 
be sent to or from the Construction Manager.  

 13.1 Each communication which the contract requires is communicated in a form that can 
be read, copied and recorded.  Communications (other than for a notice of termination 
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or a notice to refer to a dispute) may be given by email or by the communication 
system specified in the Scope. 

 13.1A If the Scope specifies the use of a communication system, a communication has 
effect when it is communicated through the communication system specified in the 
Scope, except that where the communication is sent after 4:45pm on a working day or 
on a day other than a working day in which case it has effect on the next working day.  

 13.1B If the Scope does not specify a communication system, a communication has effect 
when it is received at the last address notified by the recipient for receiving 
communications or, if none is notified, at the address of the recipient stated in the 
Contract Data provided that: 

•  any communication sent by hand has effect on the date of delivery provided that 
if any notice sent by hand is sent after 4.45pm on any day has effect on the next 
working day, 

•  any communication sent by post has effect at the expiration of 48 hours after the 
time of posting if the end of that period falls before 4.45p.m. on a working day 
and otherwise on the next working day, 

•  any communication sent by email has effect upon sending the email to the 
address specified except where: (a) the email is sent after 4:45pm on a working 
day or on a day other than a working day it has effect on the next working day 
and in proving such service it is sufficient to produce a “delivery confirmation” 
confirming delivery to the correct address of the addressee; or (b) if an automatic 
electronic notification is received by the sender informing the sender that the 
email has not been delivered to the recipient, that email does not have effect. If 
an out of office is received and no forwarding information to a person with 
delegated authority is supplied in the out of office, then the email has effect. 

 13.2 If the contract requires the Client or the Contractor to reply to a communication, 
unless otherwise stated in these conditions of contract, they reply within the period for 
reply. 

The Client’s 
authority and 
delegation 

14  

 14.A1 The Client has delegated its actions under the contract to the Construction Manager 
such that save as stated in clause 14.A2  

• a reference to an action of the Client in the contract includes an action by the 
Construction Manager, 

• communications to or from the Client under the contract are sent to or from the 
Construction Manager and 

• the Contractor is entitled to rely on any act or omission of the Construction 
Manager made by the Construction Manager pursuant to or in accordance with 
this clause 14 as an act or omission of the Client 

 14.A2 The Client  

• at any time (acting on its own behalf and not through the Construction Manager)   

– replaces the Construction Manager by notifying the Contractor of the name 

of the replacement, 

– removes some or all of the authority delegated to the Construction Manager 

by notifying the Contractor to that effect, 

• does not delegate to the Construction Manager its obligations as “client” or 
(where the Client is named as such in the Contract Data), Principal Designer for 
the purposes of the CDM Regulations. 

 14.A3 The Construction Manager may from time to time on prior notice to the Contractor 
appoint named delegates to perform any specified role or roles of the Construction 
Manager (including specifying limits of authority) and may vary or remove any such 
appointment or authority at any time on prior notice to the Contractor. 

 14.1 The Contractor obeys an instruction which is in accordance with the contract and is 
given by the Client. 
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 14.2 The Client may give an instruction to the Contractor which changes the Scope 
including the omission of work for any reason, including to allow that omitted work to 
be carried out by Others. 

 14.3 The Client gives an instruction to correct a mistake in the Price List which is 

• a departure from the method and rules stated in the Price List and used to 
compile it or 

• due to an ambiguity or inconsistency. 

 14.4 The Client’s  

• acceptance of a communication from the Contractor,  

• acceptance of the work, 

• other communication (including instructions, the Defects Certificate or other 
certificates), 

• failure to without acceptance of, express disapproval of or otherwise comment 
on a submission of work carried out by the Contractor or 

• enquiry, inspection, test, comment, consent, decision, approval or sanction 

(including where provided on behalf of the Client by the Construction Manager in 
accordance with this clause 14) does not change  the Contractor’s liability under the 
contract including its responsibility to Provide the Works or liability for Defects or for its 
design. 

   

Early warning 15  

 15.1 The Contractor and the Client give an early warning by notifying the other as soon as 
either becomes aware of any matter which could 

•  increase the total of the Prices, 

•  delay Completion  

•  impair the performance of the works in use 

•  change the Programme 

•  affect the work of  the Client, the Construction Manager or Others 

•  adversely affect the Contractor’s ability to safely carry out the works 

•  result in a breach of any Applicable Law or 

•  result in the Client incurring any fines, penalties or statutory charges (including 
under NRSWA Laws). 

The Client or the Contractor may give an early warning by notifying the other of any 
other matter which could increase the Contractor’s total cost. Early warning of a 
matter for which a compensation event has previously been notified is not required. 

 15.2 The Contractor and the Client co-operate in making and considering proposals for 
how the effect of each matter which has been notified as an early warning can be 
avoided or reduced and deciding and recording actions to be taken. 

Access to the site 
and provision of 
services 

16  

 16.1 The Client allows access to and use of the site to the Contractor as necessary for the 
work included in the contract subject to any constraints stated in the Scope. Such 
access is granted solely for the purpose of the Contractor complying with the contract, 
and will be subject to the Contractor complying with all security requirements, policies 
and procedures communicated to it by the Client. 

 16.1A The Client does not guarantee uninterrupted or exclusive access to or use of the site. 
The Contractor co-operates with Others in obtaining and providing information which 
they need in connection with the works. It co-operates with Others and shares the site 
with them as stated in the Scope. The Contractor provides every reasonable facility 
for such persons to execute their work, provided that the Contractor is not obliged to 
provide any attendances or temporary services to any such persons. 
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 16.2 The Client provides services and other things as stated in the Scope including the 
Free Issue Items subject to and in accordance with clause 72. 

Corrupt Acts and 
Anti-Slavery 

17  

 17.1 The Contractor complies with all Applicable Law relating to 

•  anti-bribery and anti-corruption including the Bribery Act 2010 

•  slavery, servitude, forced or compulsory labour or human trafficking including the 
Modern Slavery Act 2015 

("ABAS Laws"). 

 17.1A The Contractor complies with the Client’s anti-bribery and anti-corruption policies, and 
Anti-slavery policy contained in the Supplier Code of Conduct (which is available to 
view on the Client’s website) including any updates as may be available from time to 
time (“ABAS Relevant Policies”). 

 17.1B The Contractor has and maintains in place throughout the duration of the contract its 
own policies and procedures to ensure compliance with the ABAS Laws and the 
ABAS Relevant Policies and will enforce them where appropriate. 

 17.2 The Contractor takes action to stop a breach of ABAS Laws or ABAS Relevant 
Policies of a subcontractor or supplier of which it is, or should be, aware. 

 17.3 The Contractor includes equivalent provisions to these in subcontracts and contracts 
for the supply of Plant and Materials and Equipment. 

 17.4 The Contractor provides supporting evidence of compliance with this clause 17 
reasonably requested by the Client and promptly notifies the Client of any breach of 
this clause 17. 

 17.5 Without prejudice to any other rights or remedies of the Client, a breach by the 
Contractor of this clause 17 is a substantial failure to comply with the contract which 
entitles the Client to terminate the contract for breach by the Contractor. 
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2. THE CONTRACTOR’S MAIN RESPONSIBILITIES 

 

Providing the Works 20  

20.1 The Contractor Provides the Works in accordance with 

•  the Scope, 

• Statutory Requirements, 

• best practice guidelines in respect of health and safety, 

• any licences and approvals from Others relating to the works, 

• Good Industry Practice  

• the Key Performance Indicators (Schedule 6) in order to achieve 
them, and 

• the other provisions of the contract. 

Plant and Materials 

•  are new and of good quality,  

•  are suitable for the purpose and use for which it is intended as 
evidence or reasonably inferred from the contract and  

•  have a rate of deterioration not greater than that to be expected of 
high quality, well designed and engineered goods and materials.  

 20.2 Not used 

 

 20.3 Save where the Scope states that the Contractor is so responsible, the 
Client obtains licences and consents from Others and gives notices to 
Others required in order for the Contractor to be able to Provide the 
Works under the contract including subject to clause 101 all consents, 
licences, approvals, permissions and other requirements under 
NRSWA Laws. 

Subcontracting and people 21  

21.1 If the Contractor subcontracts work, it is responsible for Providing the 
Works as if it had not subcontracted. 

 21.2 The contract applies as if a subcontractor’s employees and equipment 
were the Contractor’s. 

 21.2A The Contractor  submits the name of each proposed subcontractor to 
the Client for acceptance.  

 21.2B A reason for not accepting the subcontractor is that  

•  its appointment will not allow the Contractor to Provide the Works 
in accordance with the requirements of the contract including the 
Client’s health and safety policies, standards and procedures or  

•  the Contractor cannot provide reasonable evidence that the 
proposed subcontractor possess the level of experience and 
knowledge necessary to perform the relevant subcontracted 
element of the works in accordance with the contract.  

 21.2C The Contractor does not appoint a proposed subcontractor until the 
Client has accepted it. 

 21.3 The Client may, having stated the reasons, instruct the Contractor to 
remove a person from the contract and any other contract the 
Contractor has with the Client. The Contractor then arranges that, after 
one day, the person in question has no further connection with the 
works or any other contract with the Client. 

Access for the Client 22  
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3. TIME 

 

  

22.1 The Contractor provides access for the Client and others named by the 
Client to work being done for the contract and to stored Plant and 
Materials. 

Starting and 
Completion 

30  

30.1 The Contractor does not start work until the starting date and does not start work on the 
relevant part of the Site required for the carrying out of any Scheme until the access date 
for that Scheme notified by the Client. 

Where under this contract a Completion Date is fixed in relation to any Scheme then the 
Contractor  does the relevant work so that Completion is on or before the relevant 
Completion Date. 

Where under this contract no specific Completion Date is fixed in relation to any Scheme, 
the Contractor carries out that relevant Scheme so that Completion of that Scheme is 
within any period for completing that Scheme stated in the contract.  

Where there is no such period stated for any Scheme, the Contractor carries out the 
relevant Scheme in accordance with the relevant timing obligations in the contract 
(including with Good Industry Practice and in compliance with response times for carrying 
out such Scheme) and also so that Completion is achieved in accordance with any other 
relevant provision of the contract. 

 30.2 The Contractor submits a forecast of the date of Completion to the Client each week from 
the starting date until Completion and notifies the Client when in its opinion Completion 
has been achieved. 

 30.3 Subject to any procedure concerning determination and certification of Completion for 
different categories of works stated in the Scope, the Client decides the date of 
Completion and certifies it to the Contractor within a reasonable time after it considers 
that Completion has been achieved. 

 30.4 The Client may instruct the Contractor to stop or not to start any work. The Client 
subsequently gives an instruction to the Contractor to 

• re-start or start the work or 

• remove the work from the Scope. 

 30.5 During any period when work is stopped following an instruction from the Client, the 
Contractor secures and protects the site, the works and all Equipment, Plant and 
Materials against any deterioration, loss or damage. 

The programme 31  

31.1 The  Client provides Programmes to the Contractor as stated in the Scope. 

 31.2 The Client provides revised Programmes to the Contractor at intervals that the Client 
considers appropriate or when otherwise stated in the contract. 

Acceleration 32  

 32.1 The Client may instruct the Contractor to submit a quotation for acceleration to achieve 
Completion before the Completion Date.  A quotation for an acceleration comprises 
proposed changes to the Prices. The Contractor submits details of its assessment with 
each quotation. 

 32.2 The Contractor submits a quotation or gives its reasons for not doing so within the period 
for reply. 

 32.3 When the Client accepts a quotation for an acceleration, it changes the Prices and the 
Completion Date accordingly and updates the Programme. 

 32.4 If for any reason which does not entitle the Contractor to an extension of time the rate of 
progress of the works is in the opinion of the Client too slow to ensure Completion by the 
Completion Date the Client notifies the Contractor in writing.  The Contractor takes such 
steps as are necessary so as to achieve Completion by the Completion Date.  The Prices 
are not adjusted for the cost of the Contractor taking such steps. 
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4. QUALITY MANAGEMENT 

 

  

Tests and 
inspections 

40  

40.1 The Client and the Contractor carry out tests and inspections required by the Scope or 
Applicable Law. If a test or inspection shows that any work has a Defect, the Contractor 
corrects the Defect, and the test or inspection is repeated. 

 40.2 The Client assesses the cost incurred by the Client in repeating a test or inspection after 
a Defect is found. The Contractor pays the amount assessed. 

Searching for and 
notifying Defects 

41  

41.1 Until the defects date, the Client may instruct the Contractor to search for a Defect. 

 41.2 The Client may notify a Defect to the Contractor at any time before the defects date. 

Correcting Defects 42  

42.1 The Contractor corrects a Defect whether or not the Client has notified it. 

 42.2 Before Completion, the Contractor corrects a notified Defect before it would prevent the 
Client or others from doing their work. 

 42.3 After Completion, the Contractor corrects a notified Defect  

•  within the time-scale specified by the Client or 

•  if no time-scale is specified, within a time which minimises the adverse effect on 
the Client and Others and 

•  in any event before the end of the defect correction period.  

This defect correction period begins when the Defect is notified or, if later, when the 
necessary access to the site has been provided. The Contractor notifies the Client of 
the Defects which have been corrected. 

 42.3A The Client provides access for the Contractor to the site for the purposes of correcting a 
Defect. Access is provided subject to clause 16. 

 42.4 The Client issues the Defects Certificate at the defects date if there are no notified 
Defects, or otherwise at the earlier of 

• the end of the last defect correction period and 

• the date when all notified Defects have been corrected. 

Accepting Defects 43  

43.1 The Contractor and the Client may each propose to the other that the Scope should be 
changed so that a Defect does not have to be corrected. If the Contractor and the Client 
are prepared to consider the change, the Contractor submits a quotation for reduced 
Prices or an earlier Completion Date or both to the Client for acceptance. If the Client 
accepts the quotation, it changes the Scope, the Prices and the Completion Date 
accordingly. 

Uncorrected Defects 44  

44.1 If the Contractor has not corrected a notified Defect within its defect correction period, 
the Client assesses the cost of having the Defect corrected by other people and the 
Contractor pays this amount. 
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5. PAYMENT 

 

Assessing the 
amount due 

50  

50.A1 The provisions of this Section 5 are subject to the provisions of clause Y(UK)2 and 
Schedule 3 (Payment Process). 

50.1 The Client assesses the amount due on the assessment day. The Contractor applies to 
the Client for payment on the dates stated in Schedule 3 (Payment Process).  
Assessment days occur on the dates stated in Schedule 3 (Payment Process) until the 
earlier of 

• the month after the Client issues the final Defects Certificate and 

• either Party gives notice to the other to terminate the Contractor’s obligation to 
Provide the Works. 

 50.2 The Contractor’s application for payment includes details of how the amount has been 
calculated. 

 50.3 If the Contractor submits an application for payment on the date for such application 
determined in accordance with Schedule 3 (Payment Process), the amount due at the 
assessment day is 

• the Price for Work Done to Date, 

• plus other amounts to be paid to the Contractor, 

• less any amount that the Client is required to deduct by law, 

• less amounts to be paid by or retained from the Contractor, 

• less any amount previously certified. 

The Contractor includes within each application for payment a request for the Client to 
confirm in writing whether the reverse charge applies to the supply to which the 
application for payment is made. The Client provides such confirmation with, or not later 
than the issue of, the Client’s certificate relating to such supply. 

 50.4 If the Contractor does not submit an application for payment on the date for such 
application determined in accordance with Schedule 3 (Payment Process), the 
assessment of the amount due to the Contractor is delayed until the next date for 
submission of applications for payment determined in accordance with Schedule 3 
(Payment Process) and the amount due at the assessment day is  

• zero or   

• if an amount is to be paid to the Client, the amount which the Client assesses is to 
be paid  . 

If the Client assesses an amount due it gives details of the how the amount has been 
calculated. 

 50.5 The Client corrects any incorrectly assessed amount due in a later payment certificate . 

 50.6 The Contractor pays delay damages for each day from the Completion Date until 
Completion. 

 50.7 An amount is retained from the Contractor in the assessment of each amount due until 
the assessment day after the Defects Certificate is issued. This amount is the retention 
applied to the Price for Work Done to Date.. No amount is retained in the assessment 
made after the Defects Certificate has been issued. 

The Client is under no fiduciary obligation to the Contractor or any third party with 
regard to the retention and under no obligation to set aside in a separate bank 
account any amount representing the retention. The Client is entitled to the full 
beneficial interest in any interest accruing on the retention and is under no 
obligation to account to the Contractor for any such interest.  

Any right of the Client to deduct or to set off any amount (whether arising under any 
express term of the contract or under any rule of law or of equity) is exercisable 
against any monies due or to become due to the Contractor, whether or not such 
monies consist of or include any retention. 
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 50.8 If the Client requires a programme to be submitted, one quarter of the Price for Work 
Done to Date is retained in assessments of the amount due until the Contractor has 
submitted a first programme to the Client showing the information which the Scope 
requires. 

Payment 51  

51.A1 The Client certifies a payment on or before the date on which a payment becomes due.  
The Client’s certificate includes details of how the amount due has been assessed. 

51.B1 Within the time period stated in  Schedule 3 (Payment Process) the Contractor  issues 
and submits a value added tax invoice (and indicates on the face of such invoice 
whether or not the reverse charge applies to the supply) through the Ariba Network (or 
in such other manner as notified by the Client from time to time) in the amount of the 
Client’s assessment. 

51.1 A payment is made within the time period stated in  Schedule 3 (Payment Process). The 
first payment is the amount due. Other payments are the change in the amount due 
since the previous assessment. A payment is made by the Contractor to the Client if the 
amount due is less than the amount due in the previous assessment. Other payments 
are made by the Client to the Contractor. 

 51.2 Interest is paid if a payment is late or includes a correction of an earlier payment. 
Interest is assessed from the date by which the correct payment should have been 
made until the date when it is paid. Interest is calculated at the rate stated in the 
Contract Data or, if none is stated, at 0.5% of the delayed amount per complete week of 
delay. 

 51.3 Any tax which the law requires a Party to pay to the other Party is added to any 
payment made under the contract  including, unless the reverse charge applies, that the 
Client pays to the Contractor the amount of any VAT properly chargeable in respect of 
such supply. 

 51.4 Subject to clause Y1.4, the Client may deduct from any sum due to the Contractor   

• any sum due to the Client from the Contractor and 

• any amount which the Contractor is liable to pay to the Client (whether liquidated 
or otherwise) arising under the contract and any other contract entered into by the 
Client and the Contractor. 

 51.5 Without prejudice to clause 51.4 and any other right or remedy of the Client, the 
Contractor is liable for the contra-charges payable stated in Schedule 5 (Contra-
Charges). 

Items not on the 
Price List 

52  

 52.1 If the Contractor considers that the Price List does not contain a rate or price for any 
item, the Contractor gives notice to the Client as soon as is reasonably practicable. 

 52.2 Amounts which are not valued by reference to the Price List are, at the Client’s 
discretion valued 

• using like for like rates including using rates agreed in respect of any other 
Scheme or contract, 

• using Defined Cost, 

• following open market or competitive tender, or 

• using an amount agreed by the Parties as being a reasonable amount 
representing payments made by the Contractor for the relevant item. 

 52.3 Where any amount is to be valued using Defined Cost, the Contractor keeps the 
following records 

• accounts of payments of cost referred to in clause 52.2, 

• where applicable, proof that the payments have been made 

• where applicable, communications about and assessments of compensation 
events for subcontractors and 

• other records required by the Scope. 
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 52.4 The Contractor allows the Client to inspect at any time within working hours the 
accounts and records which it is required to keep. 

 52.5 The Parties may at any time agree an update to the Price List to reflect rates or prices 
agreed for any item in accordance with this clause 52. 

Construction 
Industry Scheme 

53  

 53.1 The contract falls within the scope of the Construction Industry Scheme provided by 
Chapter 3, Part 3 of the Finance Act 2004 and the Contractor acknowledges that the 
obligation of the Client to make any payment under the contract is subject to the 
provisions of the Construction Industry Scheme. 

 53.2 By not later than the date of the contract the Contractor is to submit to the Client 
evidence proving that the Contractor is registered with HM Revenue & Customs under 
the Construction Industry Scheme (“CIS Registration”) to allow payments to be made 
with or without statutory deduction of tax by the Client. 

 53.3 If the Contractor does not provide such evidence or during the currency of the contract 
the Contractor ceases to possess a CIS Registration or the Contractor breaches any of 
the requirements of the Construction Industry Scheme, this constitutes a substantial 
failure to comply with the contract which entitles the Client to terminate the contract for 
breach by the Contractor. 
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6. COMPENSATION EVENTS 

 

Compensation 
events 

60  

60.1 The following events are compensation events  in each case save and to the extent that 
the relevant event is caused or contributed to by any default whether by act or omission 
of the Contractor or its servants, agents or subcontractors either under the contract or 
under any other contract entered into by the Client and the Contractor. 

(1) The Client gives an instruction changing the Scope unless the change is in order to 
make a Defect acceptable. 

(2) The Client does not allow access to and use of the site to the Contractor as 
necessary for the work included in the contract (at all times subject to any restrictions to 
such access stated in the contract including the Scope). 

(3) The Client does not provide something which it is to provide by the date stated in 
the contract. 

(4) The Client gives an instruction to stop or not to start any work. 

(5) The Client or Others do not work within the conditions stated in the Scope, unless 
the Contractor (acting reasonably) consents to the Client or Others carrying out work 
within conditions that are not stated in the Scope. 

(6) The Client does not reply to a communication from the Contractor within the period 
required by the contract. 

(7) The Client changes a decision which it has previously communicated to the 
Contractor. 

(7A)  The Client instructs the Contractor to search for a Defect and no Defect is found 
unless the search is needed only because the Contractor gave insufficient notice of 
doing work obstructing a required test or inspection. 

(8) The Contractor encounters physical conditions which   

• are within the site, 

• are not weather conditions and 

• an experienced contractor would have judged, at the date of the contract, to have 
such a small chance of occurring that it would have been unreasonable to have 
allowed for them. 

Only the difference between the physical conditions encountered and those for which it 
would have been reasonable to have allowed is taken into account in assessing a 
compensation event. 

(9) A weather measurement is recorded 

• within a calendar month, 

• before the Completion Date  for the whole of the works and 

• at the place stated in the Contract Data, 

the value of which, by comparison with the weather data, is shown to occur on average 
less frequently than once in every ten years. 

Only the difference between the weather measurement and the weather which the 
weather data show to occur on average less frequently than once in ten years is taken 
into account in assessing a compensation event. 

 

(10) The Client notifies the Contractor of a correction to an assumption made for the 
assessment of a compensation event. 

(11) A Prevention Event occurs.  

(11A) A Second Covid-19 Event occurs. 

 

•  

(12) The Client gives an instruction to correct a mistake in the Price List. 
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(13) A change in Applicable Law after the date of the contract which could not 
reasonably have been foreseen by the Contractor prior to the date of the contract. 

(14) The Client requires the Contractor to comply with a Third Party Agreement, a copy 
of which has not been disclosed to the Contractor as at the date of the contract. 

 60.2 In judging the physical conditions for the purposes of assessing any compensation 
event, the Contractor is assumed to have taken into account 

• the Site Information, 

• publicly available information referred to in the Site Information, 

• information obtainable from a visual inspection of the site and 

• other information which an experienced contractor could reasonably be expected 
to have or to obtain. 

Notifying 
compensation 
events 

61  

 61.1 The Client and the Contractor notify the other of an event which has happened or which 
they expect to happen as a compensation event. 

 61.2 If the Client notifies the compensation event, it also instructs the Contractor to submit a 
quotation for the compensation event. The Contractor submits the quotation within one 
week of being instructed to do so by the Client. If the Contractor notifies the 
compensation event, it submits a quotation with the notification. 

 61.3 If the Contractor does not notify a compensation event within four weeks of becoming 
aware that the event has happened, the Prices and Completion Date are not changed 
unless the event arises from a correction to an assumption stated by the Client or the 
Client giving an instruction or changing an earlier decision. 

 61.3A If the Client decides that the Contractor did not give an early warning of the event which 
the Contractor could have given, the Client notifies that decision to the Contractor when 
instructing the Contractor to submit a quotation. 

 61.4 A compensation event is not notified by the Client or Contractor after the issue of the 
Defects Certificate. 

Quotations for 
compensation 
events 

62  

 62.1 A quotation for a compensation event comprises proposed changes to the Prices and 
Completion Date assessed by the Contractor. The Contractor submits details of its 
assessment with each quotation. If the effects of a compensation event are too 
uncertain to be forecast reasonably, the Contractor states assumptions about the 
compensation event in the quotation. Assessment of the compensation event is based 
on these assumptions. If any of them is later found to have been wrong, either Party 
may notify a correction to the other Party. 

 62.2 The Client replies within two weeks of the Contractor’s submission. If and to the extent 
that the Client decides that an event notified by the Contractor 

• arises from or is contributed to by a fault of the Contractor, 

• has not happened and is not expected to happen, 

• has not been notified within the timescales set out in these conditions of contract or 

• is not one of the compensation events stated in the contract 

the Client notifies the Contractor that the Prices and Completion Date are not to be 
changed. 

If the Client decides otherwise, it notifies the Contractor accordingly and incudes in the 
notice 

• acceptance of the Contractor’s quotation or 

• a statement that it does not agree with the quotation and details of the Client’s own 
assessment. 

 62.3 Not used. 
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 62.4 If the Contractor does not provide a quotation which the contract requires it to submit in 
the time allowed, the Client assesses the compensation event and notifies the 
Contractor of the Client’s assessment within one week of when it should have received 
the Contractor’s quotation. 

 62.5 The Client includes details of its assessment of a compensation event when it notifies 
the Contractor of the assessment. If the effects of the compensation event are too 
uncertain to be forecast reasonably, the Client states assumptions about the 
compensation event in the assessment. Assessment of the compensation event is 
based on these assumptions. If any of them is later found to have been wrong, either 
Party may notify a correction to the other Party. 

Assessing 
compensation 
events 

63  

 63.1 For a compensation event which only affects the quantities of work shown in the Price 
List, the change to the Prices is assessed by multiplying the changed quantities of work 
by the appropriate rates in the Price List as calculated at the Client’s discretion.  

 63.2 For other compensation events, the change to the Prices is assessed as the effect of 
the compensation event upon 

• the cost of the work already done, 

• the cost of the work not yet done and 

• the resulting Fee. 

 63.3 Without prejudice to clause 63.4, the Client and the Contractor may agree rates or lump 
sums to assess the change to the Prices. 

 63.4 The effect of a compensation event upon cost in accordance with clause 63.2 is at the 
Client’s discretion calculated 

• using like for like rates including using rates agreed in respect of any other 
Scheme or contract, 

• using Defined Cost, 

• following open market or competitive tender, or 

• using an amount agreed by the Parties as being a reasonable amount 
representing payments made by the Contractor for the relevant item. 

 63.5 Not used. 

 

 63.6 A delay to the Completion Date is assessed as the length of time that, due to the 
compensation event, Completion is forecast to be delayed. 

 63.7 An assessment of the effect of a compensation event made using Defined Cost 

• includes risk allowances for cost and time for matters which have a significant 
chance of occurring and are not compensation events and 

• is based upon the assumptions that 

– the Contractor reacts competently and promptly to the event and 

– any additional Defined Cost and time due to the event are reasonably 

incurred. 

 63.8 If the Client has decided and notified the Contractor that the Contractor did not give an 
early warning of a compensation event which an experienced contractor would have 
given, the event is assessed as if the Contractor had given early warning. 

 

 63.9 Assessments for changed Prices for compensation events are in the form of changes to 
the Price List. 

 63.10 If 

• the Client has accepted a Contractor’s quotation, 
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• a Contractor’s quotation is treated as accepted or 

• the Client has notified the Contractor of a Client’s own assessment 

for a compensation event, the assessment of that compensation event is not revised 
except as stated in these conditions of contract. 

 63.11 Without prejudice to any other of its rights or remedies, the Client is entitled to procure 
the provision of omitted work from any other person without any liability to the 
Contractor (including under the contract, under common law or otherwise) in respect of 
loss of anticipated profit, loss of contracts, consequential or economic losses or any 
other losses and expenses. 
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7. TITLE 

 

Objects and 
materials within the 
site 

70  

70.1 The Contractor has no title to an object of value or of historical or other interest within the 
site. The Contractor does not move such an object unless instructed to do so by the 
Client. 

 70.2 The Contractor does not have title to materials from excavation and demolition unless the 
Scope states otherwise. 

Title in Plant and 
Materials 

71  

 71.1 Each item of Plant and Materials supplied by the Contractor under the contract (if any) 
shall become the property of the Client upon the earlier of delivery to the site and when 
the value of the item, whether or not delivered to the site, has been included in a 
certificate of payment issued by the Client under the contract. 

 71.2 Delivery of any Plant and Materials shall be effected when such Plant and Materials have 
been safely unloaded at the site and, without prejudice to the Client’s rights under 
clauses 41.1 and 41.2, a duly authorised representative of the Client has accepted the 
delivery.  Risk of loss of or damage to the Plant and Materials is the Contractor’s risk until 
the date of Completion. 

 71.3 No payment is made to the Contractor on account of Plant and Materials which are 
outside the site unless stated otherwise in the Scope. 

 71.4 The Contractor warrants that it has full clear and unencumbered title to all Plant and 
Materials provided under the contract (if any) and, that at the date of delivery of the same 
to the Client, it will have full and unrestricted rights to transfer title in all such items to the 
Client. 

Free Issue Items 72  

 72.1 The  Client makes available free of charge a reasonable amount of the Free Issue Items 
(if any) at the locations and in accordance with the details set out in the Scope.  

 72.2 Where Free Issue Items are made available by the Client no other Plant and Materials or 
machinery, tools or other equipment from another source are used by the Contractor in 
place of the Free Issue Items without the prior approval of the Client. 

 72.3 Save where stated otherwise in the Scope or where instructed otherwise by the Client, 
the Contractor is responsible for loading Free Issue Items. 

 72.4 Delivery of Free Issue Items occurs when the relevant Free Issue Items are collected by 
the Contractor in accordance with the Scope. 

 72.5 Upon completion of collection, such Free Issue Items are at the risk of the Contractor.  

 72.6 Immediately upon collection the Contractor carries out a detailed inspection of such Free 
Issue Items and uses its reasonable endeavours to advise the Client within 48 hours if 
any such goods and materials are damaged or defective. Unless otherwise agreed by 
both Parties, the Client secures the repair, replacement or reissue of any such goods and 
materials as soon as reasonably practicable. 

 72.7 If the Contractor does not so notify, the Contractor is only entitled subsequently to claim 
that any such Free Issue Items are damaged or defective to the extent that the same 
could not have been identified by a detailed inspection within such 48 hour period.   

 72.8 Subject to the Contractor mitigating the effect of such damage or defect referred to in 
clause 72.7 (including without limitation using other non-damaged and non-defective 
Free Issue Items where possible) any such damage or defect is treated as a 
compensation event.  

 72.9 If Free Issue Items are lost, damaged or destroyed whilst in the Contractor’s possession 
or control, the Contractor at the Client’s option either  

• replaces the same or 

• restores the damaged Free Issue Items to good order and condition. 
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If the Contractor fails to do so then the Client may (in addition to its other rights and 
remedies) repair or replace the Free Issue Materials itself (or through any third party) and 
recover the cost of doing so from the Contractor.  

 72.10 The Contractor disposes of any packaging and waste arising in accordance with the 
contract. 

 72.11 The Contractor only uses Free Issue Items for the purposes of Providing the Works. 

 72.12 The Client periodically reviews the amount of Free Issue Items claimed against the works 
carried out. If an excessive amount of Free Issue Items are used by the Contractor, then 
the Client reserves its right to charge the Contractor for those items. The cost of any Free 
Issue Items will be determined by the Price List or in accordance with clause 52 (in each 
case less fair wear and tear) and is deducted from any sum due to the Client from the 
Contractor or recovered as a debt. 

 72.13 The Contractor stores the Free Issue Materials in a proper manner on the site or such 
other location as the Client may agree in a proper manner in conditions which adequately 
protect and preserve them.  

 72.14 At Completion the Contractor returns to the Client any Free Issue Items including any 
surplus Plant and Materials comprised in those Free Issue Items. If any Free Issue Items 
cannot be returned to the Client, the cost of the missing or damaged Free Issue Item is 
deducted from any sum due to the Client from the Contractor or recovered as a debt. The 
cost of any Free Issue Items will be determined by the Price List or in accordance with 
clause 52 (in each case less fair wear and tear). 

Asset Register 73.  

 73.1 The Client maintains an asset register identifying Free Issue Items provided to the 
Contractor.  

 73.2 The Client also maintains an asset register in respect of plant, materials and equipment 
purchased by the Contractor for use in Providing the Works, but which is not for 
incorporation in the works and in respect of which title vests in the Client following 
payment in respect of such items in accordance with the contract. 

 73.3 Upon take over of the whole of the works or earlier termination of the contract the Client 
has the option of either requiring the Contractor returns such items to the Client or for 
such items to be retained by the Contractor and the market value of such items deducted 
from any sums due from the Client to the Contractor under the contract. 

 73.4 The Contractor assists the Client to maintain the registers referred to in this clause by 
keeping records and providing information reasonably requested by the Client. 
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8. LIABILITIES AND INSURANCE 

 

Client’s liabilities 80  

 80.1 Save where otherwise stated in the contract, the following are Client’s liabilities. 

• Claims and proceedings from Others and compensation and costs payable to 
Others which are due to 

– use or occupation of the site by the works or for the purpose of the works which 

is the unavoidable result of the works, or 

– negligence, breach of statutory duty or interference with any legal right by the 

Client or by any person employed by or contracted to it except the Contractor. 

• A fault of the Client or any person employed by or contracted to it, except the 
Contractor. 

• A fault in the design contained in 

– the Scope or 

– an instruction from the Client changing the Scope. 

• Loss of or damage to Plant and Materials supplied to the Contractor by the Client, or 
by others on the Client’s behalf, until the Contractor has received and accepted 
them. 

• Loss of or damage to the works, Plant and Materials due to 

– war, civil war, rebellion, revolution, insurrection, military or usurped power, 

– strikes, riots and civil commotion not confined to the Contractor’s employees or 

– radioactive contamination. 

• Loss of or damage to the works after Completion except loss or damage occurring 
before the issue of the Defects Certificate which is due to 

– a Defect which existed at Completion, whether or not such Defect was 

apparent at Completion, 

– an event occurring before Completion which was not itself a Client’s liability or 

– the activities of the Contractor on the site after Completion. 

• Loss of or damage to the Client’s property, other than the works, unless the loss or 
damage arises from or in connection with the Contractor Providing the Works. 

Provided that such matters are not Client's liabilities to the extent caused or contributed 
to by any default whether by at or omission of the Contractor or its agents or 
subcontractors either under the contract or under any other contract. 

 80.2 The Client is not liable to the Contractor in contract, tort or otherwise for any loss of 
profits, production, contracts, revenue or other indirect or consequential loss suffered by 
the Contractor (save to the extent such exclusion is prohibited by law). 

Contractor’s 
liabilities 

81  

81.1 The Contractor indemnifies the Client against claims, proceedings, compensation and 
costs payable arising out of 

• Claims and proceedings from others and compensation and costs payable to others 
which arise from or in connection with the Contractor Providing the Works including  

– death or bodily injury of any person, including any member of the public or any 

employee or agent of the Client, 

– an infringement by the Contractor of the rights of Others, except an 

infringement which arose out of the use by the Contractor of things provided by 

the Client, 

– fines or penalties imposed on the Client under any Statutory Requirements 

including NRSWA Laws and costs payable by the Client to its customers.  



LDP NEC4 Engingering and Construction Short Contract 

Stand-Alone Terms and Conditions 

 

  

man_002\9681221\4 30 

20 July 2020 fraynen 

• Loss of or damage to the works, Plant and Materials and Equipment, 

• Loss of or damage to the Client’s property, other than the works, which arises from 
or in connection with the Contractor Providing the Works and 

• Death or bodily injury to the employees of the Contractor, 

to the extent caused by any negligence, breach of contract, breach of statutory duty, 
error, act, omission or default by the Contractor or any of its subcontractors (of any tier) 
or its or their employees or agents. 

Recovery of costs 82  

82.1 Without prejudice to clause 81.1, any cost which the Client has paid or will pay as a result 
of an event for which the Contractor is liable is paid by the Contractor. 

 82.2 Subject to the operation of clause 6 where the relevant liability is a compensation event, 
cost which the Contractor has paid or will pay as a result of an event for which the Client 
is liable is paid by the Client. 

 82.3 The right of a Party to recover these costs is reduced if an event for which it was liable 
contributed to the costs. The reduction is in proportion to the extent that the event for 
which that Party is liable contributed, taking into account each Party’s responsibilities 
under the contract. 

   

Insurance cover 83  

 83.1 The Client provides the insurances which the Client is to provide as stated in the Contract 
Data. 

 83.2 The Contractor provides the insurances stated in the Insurance Table except any 
insurance which the Client is to provide as stated in the Insurance Table. 

 83.3 The insurances in the Insurance Table are in the joint names of the Parties except the 
fourth insurance stated. Save where stated in the Contract Data, the insurances provide 
cover for events which are the Contractor’s liability from the starting date until the Defects 
Certificate or a termination certificate has been issued. 

  
INSURANCE TABLE 

INSURANCE AGAINST MINIMUM AMOUNT OF COVER MAINTAINED BY 

Loss of or damage to the works, 
Plant and Materials as more 
particularly described in the 
Contract Data 

The replacement cost as more 
particularly stated in the Contract 
Data 

Client 

Loss of or damage to Equipment The replacement cost Contractor 

Loss of or damage to property 

(except the works, Plant and 

Materials and Equipment) and 

liability for bodily injury to or 

death of a person (not an 

employee of the Contractor) 

arising from or in connection 

with the Contractor Providing the 

Works 

The amount stated in the Contract 

Data for any one event with cross 

liability so that the insurance 

applies to the Parties separately 

Contractor 

Death of or bodily injury to 
employees of the Contractor 
arising out of and in the course of 
their employment in connection 
with the contract 

The greater of the amount 

required by the applicable 

law and the amount stated in 

the Contract Data for any one 

event 

Contractor 

 

   

 83.4 The Client may at any time decide and instruct that the manner in which any Client 
insurances stated in the Contract Data in accordance with clause 83.3 are to be arranged 
and maintained is to be changed. In such circumstances the Client issues an instruction 
specifying how such insurances are to be arranged and maintained. 

 83.5 The Contractor complies with any claims handling procedures relating to the Client’s 
insurances included in the Scope or otherwise notified by the Client to the Contractor 
from time to time. 
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 83.6 To the extent any proceeds from Client insurances relate to costs or other matters that do 
or will (when incurred) fall to be paid to the Contractor in accordance with the contract, 
such proceeds are paid to the Client. The Contractor has right or entitlement to such 
proceeds save for payment of the Prices in accordance with the contract. 
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9. TERMINATION AND RESOLVING DISPUTES 

 

Termination and 
reasons for 
termination 

90  

90.1 A Party may terminate the Contractor’s obligation to Provide the Works for a reason 
stated in these conditions of contract by notifying the other Party and giving details of 
the reason for terminating. After a notification to terminate has been issued, the 
Contractor does no further work necessary to Provide the Works. 

 90.2 Either Party may terminate if the other Party has become Insolvent or its equivalent 
(Reason 1). 

 90.3 The Client may terminate if the Client has notified the Contractor that the Contractor has 
not stopped one of the following defaults within two weeks of the date when the Client 
notified the Contractor of the default. 

•  Substantially failed to comply with the contract (Reason 2). 

•  Substantially hindered the Client (Reason 3). 

•  Substantially broken a health or safety regulation under the contract or another 
contract between the Client and the Contractor (Reason 4). 

•  A Serious Incident has occurred (Reason 4A). 

 90.4 The Contractor may terminate if 

• the Client has not paid an amount due under the contract within thirteen weeks of 
the assessment day which followed receipt of the Contractor’s application for it 
(Reason 5) or 

• the Client has instructed the Contractor to stop or not to start any substantial work 
or all work for a reason which is not the Contractor’s fault and an instruction 
allowing the work to re-start or start or removing work from the Scope has not been 
given within eight weeks (Reason 6). 

 90.5 The Client may terminate if a Prevention Event occurs which 

• is forecast to delay Completion by more than thirteen weeks (Reason 7). 

 90.6 Not used. 

•  

 90.6A The Client may terminate if it considers that any of the circumstances which would 
exclude an economic operator from participation in a procurement procedure set out in 
regulation 89(1)(b) of the Utilities Regulations have arisen in respect of the Contractor 
(Reason 8A). 

 90.6B The Client may terminate if it considers that the contract has been subject to a 
substantial modification or the contract should not have been awarded to the Contractor 
in any of the circumstances set out in regulation 89(1)(a) or (c) of the Utilities 
Regulations (Reason 8B). 

 90.7 The Client may terminate for any other reason (Reason 9). 

   

Procedures on 
termination 

91  

91.1 On termination, the Client may complete the works. The Contractor leaves the site and 
removes the Equipment. 

Payment on 
termination 

92  

92.1 The amount due on termination includes 

• an amount due assessed as for normal payments, 

• the cost of Plant and Materials provided by the Contractor which are on the site or 
of which the Contractor has to accept delivery and 

• 50% of any amounts retained by the Client. 

 92.2 If the Client terminates for Reason 1, 2, 3, 4, 4A or 8A, the amount due on termination 
also includes a deduction of the forecast additional cost to the Client of completing the 
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works and any other loss or damage suffered by the Client as a result of the termination 
or the event giving rise to it. 

 92.3 If the Contractor terminates for Reason 1, 5 or 6 or if the Client terminates for Reason 
8B or 9, the amount due on termination also includes other costs reasonably incurred by 
the Contractor in expectation of completing the whole of the works and to which the 
Contractor is committed. 

 92.4 Within thirteen weeks of termination or, if later, of completion of the works by the Client 
or Others, the Client assesses the final amount due. The final payment is the amount 
due on termination less the total of previous payments. The Client gives the Contractor 
details of the assessment. Payment is made within three weeks of the Client’s 
assessment. 

 92.5 Notwithstanding any other provision of the contract, if the Client terminates because the 
Contractor is Insolvent, the Client need not pay any sum that has become due to the 
Contractor where such insolvency occurs after the last date on which a Pay Less Notice 
could be given by the Client in respect of that sum. 

 92.6 Following termination, any retention not released to the Contractor under clause 92.1 is 
retained for 2 (two) years from the date of termination.  Following expiry of such 2 (two) 
year period, the Contractor makes an application for payment of the retention and the 
due date for payment of the retention is 21 (twenty one) days after the Client’s receipt of 
such application. The retention is otherwise paid in accordance with the provisions of 
clause 51. 

Dispute resolution 93  

 93.1 A dispute arising under or in connection with the contract is referred to and decided by 
the Adjudicator. A Party does not refer a dispute to the Adjudicator that is the same, or 
substantially the same, as one that has already been referred to the Adjudicator. 

The Adjudicator 93.2 (1) The Parties appoint the Adjudicator under the NEC Dispute Resolution Service 
Contract current at the starting date. The Adjudicator acts impartially and decides the 
dispute as an independent adjudicator and not as an arbitrator. 

(2) If the Adjudicator is not identified in the Contract Data or if the Adjudicator resigns or 
is unable to act, the Parties choose a new adjudicator jointly. If the Parties have not 
chosen an adjudicator, either Party may ask the Adjudicator nominating body to choose 
one. The Adjudicator nominating body chooses an adjudicator within four days of the 
request. The chosen adjudicator becomes the Adjudicator. 

The Adjudicator and the Adjudicator’s employees and agents are not liable to the 
Parties for any action or failure to take action in an adjudication unless the action or 
failure to take action was in bad faith. 

The adjudication 93.3 (1) A Party may refer a dispute to the Adjudicator if 

• the Party notified the other Party of the dispute within four weeks of becoming 
aware of it and 

• between two and four further weeks have passed since the notification. 

If a disputed matter is not notified and referred within the times set out in the contract, 
neither Party may subsequently refer it to the Adjudicator or the tribunal. 

(2) The Party referring the dispute to the Adjudicator includes with its referral 
information to be considered by the Adjudicator. Any more information from a Party to 
be considered by the Adjudicator is provided within two weeks of the referral. This 
period may be extended if the Adjudicator and the Parties agree. 

(3) The Adjudicator may 

• review and revise any action or inaction of the Client related to the dispute and 
alter a matter which has been treated as accepted or correct, 

• take the initiative in ascertaining the facts and the law related to the dispute, 

• instruct a Party to provide further information related to the dispute within a stated 
time and 

• instruct a Party to take any other action which is considered necessary for the 
Adjudicator to reach a decision and to do so within a stated time. 

(4) A communication between a Party and the Adjudicator is communicated to the other 
Party at the same time. 
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(5) If the Adjudicator’s decision includes assessment of additional cost or delay caused 
to the Contractor, the assessment is made in the same way as a compensation event is 
assessed. 

  (6) The Adjudicator decides the dispute and informs the Parties of the decision and 
reasons within four weeks of the referral. This period may be extended by up to two 
weeks with the consent of the referring Party, or by any period agreed by the Parties. 

If the Adjudicator does not inform the Parties of the decision within the time allowed, 
either Party may act as if the Adjudicator has resigned. 

(7) Unless and until the Adjudicator has informed the Parties of the decision, the Parties 
proceed as if the matter disputed was not disputed. 

(8) The Adjudicator’s decision is binding on the Parties unless and until revised by the 
tribunal and is enforceable as a matter of contractual obligation between the Parties and 
not as an arbitral award. The Adjudicator’s decision is final and binding if neither Party 
has notified the other within the times required by the contract that it intends to refer the 
matter to the tribunal. 

The tribunal 93.4 A Party may refer a dispute to the tribunal if 

• the Party is dissatisfied with the Adjudicator’s decision or 

• the Adjudicator did not inform the Parties of a decision within the time allowed and 
a new adjudicator has not been chosen, 

except that neither Party may refer a dispute to the tribunal unless they have notified the 
other Party of their intention to do so not more than four weeks after 

• the Adjudicator informs the Parties of the decision, or, if the Adjudicator did not 
inform the Parties of the decision within the time allowed, 

• the end of the time allowed for the Adjudicator’s decision. 
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10. ADDITIONAL CONDITIONS 

 

Third Party Agreements 100  

 100.1 The Contractor   

• complies with any obligations relevant to the works imposed on the Client by 
any Third Party Agreement (including obtaining required approvals or 
consents or executing any work), 

• Provides the Works so as not to put the Client in breach of any Third Party 
Agreement. 

NRSWA Laws 101  

 101.1 For the purpose of obtaining any license under NRSWA Laws required for the 
works the undertaker is the Client who for the purposes of NRSWA  Laws is the 
licensee.  

 101.2 All other expressions common to NRSWA  Laws and to this clause have the same 
meaning as those assigned to them by NRSWA Laws.  

 101.3 The Client obtains any street works licence and any other street works related 
consent, licence or permission that may be required for carrying out of the works 
and supplies the Contractor with copies thereof including details of any conditions 
or limitations imposed.  

 101.4 The Contractor does everything necessary to enable the Client to obtain any 
relevant street works licence and any other street works related consent licence 
or permission that may be required for carrying out the works and to ensure 
compliance with any such licence, consent or permission including completing 
any relevant application, attending any relevant meetings and liaising as required 
with the relevant statutory authority. 

 101.5 The Contractor is responsible for giving to the Client information in due time in 
respect of any required notice (or advance notice where prescribed) of its 
proposal to commence any work.  

 101.6 Any condition or limitation in any licence obtained after the date of the contract 
shall be deemed to be an instruction under clause 60.1(1) unless such condition 
or limitation ought to have been reasonably foreseeable as at the date of the 
contract to a contractor experienced in carrying out works of a similar nature, size, 
location and complexity to the works. 

 101.7 Without prejudice to clause 41  

• if the Contractor fails to carry out any work of repair or otherwise as required 
by NRSWA  Laws and if in the opinion of the Client that work is required 
urgently, then the Client is entitled to carry out that work using its own 
workpeople or by other contractors and 

• the cost of rectifying Defects in works during the associated reinstatement 
guarantee periods in accordance with the Specification for the 
Reinstatement of Openings in Highways (issued by the Highway Authorities 
and Utilities Committee) shall be borne by the Contractor. 

 101.8 Without prejudice any other right or remedy of the Client, the Contractor is liable 
for the contra-charges payable in respect of the NRSWA Laws stated in Schedule 
5 (Contra-Charges). 

CDM Regulations 102  

 102.1 For the purposes of the CDM Regulations  

• the Contractor is a “contractor”, 

• the Construction Manager is “principal contractor” and 

• the “principal designer” is identified in the Contract Data. 

 102.2 The Contractor complies with the requirements of the CDM Regulations in 
Providing the Works and with directions or requests for information given by the 
principal designer and the principal contractor. 

Performance Reviews 103  
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 103.1 The Client and the Contractor undertake joint performance reviews to review the 
Contractor’s performance against the following metrics  

• the Contractor’s compliance with safety-related matters which have the 
potential to result in fatality or injury to any person due to a failure of required 
controls or breach of Applicable Law or Statutory Requirements, 

• the Contractor’s compliance with environmental matters that risk failure of 
required controls or breach of Statutory Requirements, 

• the Programme  

• the Key Performance Indicators 

• expected customer service satisfaction scores and 

• any other performance indicators stated in the Scope. 

 103.2 The Contractor submits to the Client on an open book basis such management 
information and reports in the form and at the times requested by the Client as 
are reasonably necessary to demonstrate the Contractor’s performance against 
such metrics. 

 103.3 The first performance review is undertaken 8 weeks after the starting date and 
subsequent performance reviews are undertaken in each subsequent month at 
the scheduled monthly project meeting (or as otherwise directed by the Client 
from time to time).  

 103.4 Without prejudice to clause 103.5, following each performance review, the Client 
and the Contractor may agree actions to be taken before the next performance 
review to address any identified areas of underperformance and the Contractor 
implements such measures immediately. In the event the parties are unable to 
agree such actions, the Contractor shall carry out such actions as the Client 
considers reasonably necessary for the Contractor to remedy any areas of 
underperformance. 

 103.5 Without prejudice to any other right or remedy of the Client, if the Client in its 
absolute discretion considers that the Contractor is underperforming against the 
metrics referred to in clause 103.1 and any actions agreed or imposed pursuant to 
clause 103.4, the Client may on giving 1 week’s prior notice to the Contractor 
issue an instruction changing the Scope to remove any or all Schemes that have 
not physically started on the site as at the date of the notice (provided that work is 
only considered to have physically started on the site where pipe installation has 
commenced). 

 103.6 If any Scheme is omitted by the Client under a notice issued pursuant to clause 
103.5 (irrespective of the extent or timing of such omission)  

• such omission does not constitute a basis to allege that the Client has 
repudiated the contract, 

• such omission is not a compensation event, 

• such omission does not entitle the Contractor to payment of any loss 
(including, without limitation, loss of profit) and damage, 

• the Client may in its absolute discretion allocate any omitted Scheme to a 
third party contractor to carry out and complete the works relating to the 
Scheme, 

• the total of the Prices is reduced by the amount calculated in accordance 
with the Price List relating to the omitted Scheme and 

• the Client revises the Completion Date to reflect the omission of the 
Scheme, having regard to the reduced scope of the works and the 
Programme current as at the date of the notice. 

Trespass and Nuisance 104  

 104.1 All operations necessary for the construction and completion of the works shall so 
far as compliance with the requirements of the contract permits be carried on by 
the Contractor so as not to interfere unnecessarily or improperly with  

• the convenience of the public or  
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• the access to the public or private roads footpaths or properties whether in 
the possession of the Client or of any other person and with the use of 
occupation thereof. 

 104.2 The Contractor at all times takes reasonable measures to prevent any trespass, 
public or private nuisance (including any statutory nuisance as defined by 
reference to the Environment Act 1990 as may be amended from time to time or 
any nuisance caused by noxious fumes, noisy working operations or the deposit 
of any material or debris on the public highway) or other interference with the 
rights and activities of any adjoining or neighbouring landowner, tenant or 
occupier or any statutory undertaker arising out of the carrying out of the works 
and assists the Client in defending any relevant action or proceedings which may 
be instituted. 

 104.4 Without prejudice to any other provision in the contract the Contractor advises the  
Client  as soon as possible of any potential liability on account of noise 
disturbances or other pollution which would be the unavoidable consequence of 
carrying out the works and on possible changes to the works to avoid such 
liability. The Contractor complies with any necessary changes to the works 
instructed by the  Client  to the satisfaction of the  Client . 

 104.5 The  Client issues to the Contractor such instructions as it considers necessary if 
any injunction is granted or court order is made in consequence of any such 
trespass, nuisance or interference. 

 104.6 The Contractor shall among other things in connection with the works provide and 
maintain at its own cost all lights guards fencing warning signs and watching 
when and where necessary or required by the  Client r or by any statutory or other 
competent authority for the protection of the works or for the safety and 
convenience of the public or Others. 

Audit 105  

 105.1 The Contractor will, for the duration of the contract and for a period of six years 
thereafter, permit the Client or the representatives of any regulatory authority, to 
have access on demand during normal business hours to the Contractor’s 
premises, systems and relevant records as may be reasonably required in order 
to  

• fulfil any request by any regulatory authority 

• undertake verifications of the accuracy of the charges or identify or 
investigate suspected fraud 

• undertake verification that the Contractor is Providing the Works in 
accordance with the contract and that the Contractor is complying with all 
other obligations contained in the contract 

• assess and verify the Contractor’s compliance with all Applicable Law or 

• enable the Client to  

– fully comply with all Applicable Law (including any accounting, tax and 

filing obligations) 

– respond to enquiries by any regulatory authority or 

– deal with enquiries, complaints or claims made by the Client’s 

customers. 

 105.2 The  Client  will provide the Contractor with at least 5 (five) working days’ written 
notice of its intention to conduct an audit, except in cases of suspected fraud or 
suspected breach of the contract. 

Confidentiality 106  

 106.1 The Contractor undertakes that it shall keep confidential and shall not, at any time 
during the term of the contract and for a period of five years after termination of 
the contract, disclose to any person any confidential information disclosed to the 
Contractor, whether orally or in writing, concerning the business, affairs, 
customers, clients or suppliers of the Client except as permitted by 106.2. 

 106.2 The Contractor may disclose the Client’s confidential information  
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• to its employees, officers, representatives or advisers to the extent that they 
need to know such information for the purposes of performing the 
Contractor's obligations under the contract or 

• as may be required by law, a court of competent jurisdiction or any 
governmental or regulatory authority. 

 106.3 The Contractor shall ensure that its employees, officers, representatives or 
advisers to whom it discloses the Client’s confidential information comply with this 
clause 106. 

 106.4 The Contractor shall not use the Client’s confidential information for any purpose 
other than to exercise its rights and perform its obligations under or in connection 
with the contract. 

Data Protection 107  

 107.1 The Contractor shall comply with all applicable laws, statutes, regulations, and 
codes relating to data privacy including, but not limited to, the Data Protection Act 
2018, all EU Data Protection Legislation including the General Data Protection 
Regulation 2016 and the Law Enforcement Directive 2016 (“DP Relevant 
Requirements”). 

 107.2 The Contractor shall comply with the Client’s data protection policies, procedures 
and Codes of Conduct for Contractors (available on the  Client’s  website) 
including any updates as may be available from time to time (“DP Relevant 
Policies”). 

 107.3 The Contractor shall have and shall maintain in place throughout the duration of 
this order its own policies and procedures to ensure compliance with the DP 
Relevant Requirements and the DP Relevant Policies and will enforce them 
where appropriate. 

 107.4 The Contractor shall provide such supporting evidence of compliance with 
clauses 107.1, 107.2 and 107.3 as the Client may reasonably request and without 
undue delay, shall notify the  Client of any breach of this clause 107. 

 107.5 Without prejudice to any other rights or remedies of the Client, a breach by the 
Contractor of this clause 107 is a substantial failure to comply with the contract 
which entitles the Client to terminate the contract for breach by the Contractor. 

 107.6 The Data Protection Addendum contained in Schedule 4 (Data Protection 
Addendum) shall apply. 

Intellectual Property  108  

 108.1 All property and copyright in all drawings, designs, patterns, specifications, 
samples, materials, tools and other data or intellectual property provided by the 
Client or prepared by the Contractor at the request of the Client in connection with 
the contract (“Proprietary Materials”), shall be  

• the property of and vest in the Client absolutely from the time of their 
creation (and the Contractor hereby assigns with full title guarantee all such 
intellectual property rights created by it in the course of Providing the Works, 

• used by the Contractor solely for the purpose of the contract and 

• sent, if requested, to the Client carriage paid on Completion. 

 108.2 The Contractor shall not disclose any such Proprietary Materials or any data 
comprised therein to any third party unless expressly required or permitted to do 
so in writing by the  Client . 

 108.3 The Contractor shall ensure that the works will be safe and without risk when 
properly used in accordance with designs and specifications prepared by it. 

TUPE 109  

 109.1 The Parties do not envisage that the provisions of the Transfer of Undertakings 
(Protection of Employment) Regulations 2006 ("TUPE") will apply to the contract. 
However 

• the Contractor, subject to compliance with Applicable Law, provides to the 
Client within such timescales as the Client stipulates (acting reasonably) any 
employee related information in respect of employees assigned to the 
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Provision of the Works which the Client may reasonably require from time to 
time  

• in the 6 months prior to expiry of the contract or following receipt of a notice 
to terminate the Contractor’s obligation to Provide the Works, the Contractor 
does not assign any new employees to Provide the Works, or materially alter 
the terms and conditions of employment of its employees assigned to the 
contract without the prior consent of the Client 

• the Contractor keeps the Client and any replacement supplier of some or all 
of the works indemnified in full against any losses arising directly or indirectly 
in connection with any Contractor employee who is held or alleges that its 
employment has or should have transferred to the Client (or such 
replacement supplier) on any date following the date of the contract and 

• in the event TUPE applies both Parties will comply with their obligations 
thereunder. 

Background Checks 110  

 110.1 To the extent permitted by Applicable Law, and as required by the Client, the 
Contractor will vet each member of its personnel involved in Providing the Works 
(whether employed or otherwise) in accordance with the Client’s vetting and 
background checking requirements notified to the Contractor from time to time. 

Environment 111  

 111.1 The Contractor hereby warrants and undertakes that with respect to the carrying 
out of the works and the construction and operation of the plant forming part of 
the works and the remedying of Defects therein, there shall be no breach of 
Environmental Law. 

 111.2 The Contractor further warrants that it shall not introduce or cause to be 
introduced any substances, debris or materials onto any land (including land 
adjacent to or near the site) or into any stream, river, lake or other body of water 
which may pollute or contaminate the same or constitute a hazard to the 
Environment in each case in breach of any Environmental Law. 

 111.3 In the event of any breach by the Contractor of this clause 111, the Contractor 
shall forthwith at its own expense, alter, repair or replace any affected works or 
part thereof, or otherwise remedy the breach. 

Environmental 
Information Regulations 

112  

 112.1 The Contractor accepts that the Client may be obliged to disclose Information 
pursuant to the EIR (whether or not the Information is confidential or commercially 
sensitive) without consulting or obtaining consent from the Contractor. 

 112.2 The Contractor will (at its own expense) and will procure that any sub-contractors 
or third parties will (at their own expense) provide the Client with details about and 
copies of all Information that the Client requests within five working days of a 
request from the Client and otherwise use reasonable endeavours to assist and 
co-operate with the Client to enable the Client to comply with its obligations under 
the EIR. 

 112.3 The Contractor will not itself (or allow any sub-contractor or third party to) respond 
to any person making a request for information under the EIR and shall pass all 
such requests to the Client within three working days of receipt. 

Real Living Wage 113  

 113.1 The Contractor   

• ensures that none of its workers or its subcontractors’ workers engaged in 
the performance of the contract and who would also satisfy the eligibility 
criteria set by the Living Wage Foundation (or any replacement) is paid an 
hourly wage (or equivalent of an hourly wage) less than the Real Living 
Wage and 

• co-operates and provides all reasonable assistance to the Client in 
monitoring the effect of the Real Living Wage, 

Conflicts of interest 114  
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 114.1 The Contractor   

• checks for any Conflict of Interest at regular intervals and in any event not 
less than once in every six months, 

• notifies the Client in writing immediately upon becoming aware of any 
Conflict of Interest and 

• will work with the Client to do whatever is necessary to manage the Conflict 
of Interest to the Client's satisfaction. 

 114.2 Without prejudice to clause 114.1, if a Conflict of Interest arises the Contractor 
agrees to set up and maintain Information Barriers. The Contractor provides at 
any time on request by the Client written details and confirmation that any 
Information Barriers have been set up and maintained.   

  Without prejudice to any other rights or remedies of the Client, a breach by the 
Contractor of this clause 114 is a substantial failure to comply with the contract 
which entitles the Client to terminate the contract for breach by the Contractor 

Assignment 115  

 115.1 The Client may at any time without the consent of the Contractor assign all or any 
of its rights and benefits under the contract to any person. 

 115.2 The Contractor if required by the Client enters into a novation agreement on 
mutually agreed terms with any group company of the Client or company 
acquiring the Client’s business. 

 115.3 The Contractor may not assign, sub-contract or otherwise transfer the whole or 
any part of the benefit of or any of its rights or obligations under the contract 
without the Client’s prior written consent, such consent not to be unreasonably 
withheld or delayed.  

 115.5 Any restriction on assignment in this clause 115 does not apply to the extent that 
it would have no effect under the Business Contract Terms (Assignment of 
Receivables) Regulations 2018. 

Contracts (Rights of 
Third Parties) Act 1999 

116  

116.1 The Parties to the contract do not intend that any of its terms shall be enforceable 
by virtue of the Contracts (Rights of Third Parties) Act 1999 by any person not a 
party to it save that any permitted assignee shall be deemed to be a party to the 
contract 
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IF THE UNITED KINGOM HOUSING GRANTS, CONSTRUCTION AND REGENERATION ACT 1996 AS AMENDED 
BY THE LOCAL DEMOCRACY, ECONOMIC DEVELOPMENT AND CONSTRUCTION ACT 2009 (THE ACT) 
APPLIES TO THE CONTRACT, THE FOLLOWING ADDITIONAL CONDITIONS APPLY. 

 

 

 

 

 

 

. 

 

Definitions 1.1 (1) In this clause, time periods stated in days exclude Christmas Day, Good Friday and 
bank holidays. 

(2) Each assessment day is a payment due date. If there is a termination, the payment 
due date is thirteen weeks after the notice of termination. 

(3) The final date for payment is the later of fourteen days after the payment due date 
and seven days after receipt by the Client of an invoice issued in accordance with these 
conditions of contract. 

Assessing the 
amount due 

1.2 The Client’s certificate is the notice of payment specifying the amount due at the payment 
due date (the notified sum, which may be zero) and stating the basis on which the 
amount was calculated  

. 

 1.3 Not used 

. 

 1.4 If a Party intends to pay less than the notified sum, it notifies the other Party of its 
assessment of the amount due not later than seven days (the prescribed period) before 
the final date for payment. The notification states the basis on which the amount due is 
calculated and includes details of the calculation. A Party pays the notified sum unless it 
has notified its intention to pay less than the notified sum. 

Compensation event 1.5 If the Contractor exercises its right under the Act to suspend performance, it is a 
compensation event. 

The adjudication 1.6 The following replaces clause 93.3(1). 

A Party may issue to the other Party a notice of its intention to refer a dispute to 
adjudication at any time. The Party refers the dispute to the Adjudicator within seven days 
of the notice. 

 1.7 The Adjudicator may in the decision allocate the Adjudicator’s fees and expenses 
between the Parties. 

 1.8 The Adjudicator may, within five days of giving the decision to the Parties, correct the 
decision to remove a clerical or typographical error arising by accident or omission. 

 1.9 If the Adjudicator’s decision changes an amount notified as due, payment of the sum 
decided by the Adjudicator is due not later than seven days from the date of the decision 
or the final date for payment of the notified amount, whichever is the later. 
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 SCHEDULE 1 

Price List 

[                   ] 



LDP NEC4 Engingering and Construction Short Contract 

Stand-Alone Terms and Conditions 

 

  

man_002\9681221\4 43 

20 July 2020 fraynen 

 SCHEDULE 2 

Scope 

 

[                   ]
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 SCHEDULE 3 

Payment Process 

1. Background 

1.1 Invoicing and payment in respect of works provided under this contract shall be undertaken under 
the terms of a billing process as further detailed below. 

1.2 The Client may amend or replace such process from time to time and such amended or replacement 
process shall thereafter be incorporated into this contract, save that the period within which 

payment shall be made by the Client to the Contractor as stated in this contract shall not be 

increased under any such amended or replacement process.    

2. Billing Process  

2.1 The billing process is set out in Annex 1 and the timeline is set out in Annex 2 to this Schedule.  

2.2 Subject to clause 5 of the conditions of contract payment will be weekly based on weekly track 
sheets which the Contractor will provide to the Client pursuant to Annex 1 and Annex 2. Weekly 
track sheets will be in the form and contain the information specified by the Client from time to 
time. 

2.3 The Contractor must be registered on the Ariba Network to receive purchase orders (where 
applicable) and to submit invoices in accordance with clause 51.B1. Further details can be found 

on: https://cadentgas.com/suppliers. 

2.4 Weekly payments are interim and subject to reconciliation following Completion of each Scheme 
and upon Completion of the whole of the works. 

3. Invoice  

3.1 The invoice must contain all the relevant details included on an invoice including: 

3.1.1 registration number from or confirmation that invoices have been submitted through 
the Ariba Network; 

3.1.2 contractor name and address;  

3.1.3 date of issue;  

3.1.4 price;  

3.1.5 a description of goods/services supplied;  

3.1.6 VAT registration number;  

3.1.7 the amount of VAT charged;  

3.1.8 indicates whether or not the reverse charge applies to the supply; and 

3.1.9 the gross amount payable.    

 

https://cadentgas.com/suppliers


LDP NEC4 Engingering and Construction Short Contract 

Stand-Alone Terms and Conditions 

 

man_002\9681221\4  

20 July 2020 fraynen 

Annex 1 to Schedule 3 (Billing Process) 

 
 

 

 



LDP NEC4 Engingering and Construction Short Contract 

Stand-Alone Terms and Conditions 

 

  

man_002\9681221\4 46 

20 July 2020 fraynen 

Annex 21 to Schedule 3 (Billing Timeline) 

 

 
 

 

                                                
1 Annex 2 has been provided for the purposes of tender and may be supplemented by inserting specific dates. 
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 SCHEDULE 4 

Data Protection Addendum 

1. Definitions 

1.1 In this Addendum, the following terms have the meanings set out below: 

(a) “Addendum” means the provisions of this Schedule. 

(b)  "Data Protection Laws" means applicable legislation protecting the Personal Data 
of natural persons, including in particular the Data Protection Act 2018 and any 

replacement to it, together with binding guidance and codes of practice issued from 

time to time by relevant supervisory authorities; 

(c)  "GDPR" means Regulation (EU) 2016/679 of the European Parliament and of the 
Council of 27 April 2016 on the protection of natural persons with regard to the 
Processing of Personal Data and on the free movement of such data including where 
applicable any local implementing laws as updated from time to time; 

(d)  "Services" means the works or services which are provided by the Contractor to 
the Client in accordance with this contract; and 

(e)  The terms "Data Controller", "Data Processor", "Data Subject", "Personal 
Data", "Personal Data Breach" and "Process/Processing" have the same 

meaning as described in the Data Protection Laws. 

2. Description of Personal Data Processing 

2.1 The Client hereby appoints the Contractor as Data Processor in relation to the Processing 
of Personal Data and the Parties agree to act in accordance with their respective obligations 

under this Addendum. 

2.2 Section 5 of this Addendum sets out the subject matter and duration of the Processing, the 
nature and purpose of the Processing, the type of Personal Data and categories of data 
subject as required by Article 28(3) of the GDPR and equivalent provisions of any Data 
Protection Laws. 

3. Data Processing Terms 

3.1 In the course of providing the Services to the Client under this contract, the Contractor 

shall observe all its obligations under the Data Protection Laws which arise in connection 
with the provision of the Services. 

3.2 Where the Contractor Processes Personal Data for the Client as a Data Processor, it shall: 

3.2.1 Process the Personal Data solely on the documented instructions of the Client, 
for the purposes of providing the Services (unless required by law to act without 
such instructions, in which case Contractor shall, except where prohibited by 
law from doing so, inform the Client of that legal requirement before 

Processing); 

3.2.2 Process only the types of Personal Data, relating to the categories of Data 
Subjects, and in the manner required to deliver the Services, as described in 
the form referred to in section 2; 

3.2.3 take all measures required by Article 32 of the GDPR and equivalent Data 
Protection Laws to ensure the security of the Personal Data; 
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3.2.4 take reasonable steps to ensure the reliability of any staff who may have access 
to the Personal Data, and their treatment of the Personal Data as confidential; 

3.2.5 not transfer the Personal Data to any country outside the European Economic 
Area (EEA) without the prior written consent of the Client; 

3.2.6 not permit any third party to Process the Personal Data without the prior written 
consent of the Client, such consent to be subject to the Contractor meeting the 
conditions set out in Article 28 (2) and (4) of the GDPR and equivalent Data 
Protection Laws; 

3.2.7 notify the Client without undue delay and in any event, within 3 (three) working 
days, of any communication from a Data Subject regarding the Processing of 
their Personal Data, or any other communication (including from a supervisory 

authority) relating to either Party's obligations under the Data Protection Laws 
in respect of the Personal Data; 

3.2.8 notify the Client immediately upon becoming aware of or reasonably suspecting 
any Personal Data Breach, such notice to include all information reasonably 
required by the Client to comply with its obligations under the Data Protection 
Laws; 

3.2.9 upon requests, provide the Client with reasonable assistance in carrying out 
data protection impact assessments; 

3.2.10 permit the Client, on reasonable prior notice, to inspect and audit the facilities 
and systems used by the Contractor to Process the Personal Data, the technical 

and organisational measures used by the Contractor to ensure the security of 
the Personal Data and any and all records maintained by the Contractor relating 
to that Processing; 

3.2.11 provide any assistance reasonably requested by the Client in relation (i) any 
communication received under section 3.2.7, as well as any similar 
communication received by the Client directly; and (ii) any Personal Data 
Breach, including by taking any appropriate technical and organisational 
measures reasonably requested by the Client; and 

3.2.12 cease Processing the Personal Data immediately upon the termination or expiry 
of the contract and at the Client's option either return, or securely delete the 

Personal Data. 

4. Personal information  

4.1 This section 4 addresses certain details of the Processing of the Personal Data as required 
by Article 28(3) GDPR and equivalent provisions of any Data Protection Law. The Contractor 
shall Process the Personal Data for the purposes of providing the Services as set out in this 
contract.    

4.2 The Parties agree that in the course of providing the Services, potentially the following 
types of personal data could be Processed: 

Name, gender, job title, age, personal contact details (address, telephone number, email 
address, IP address), work contact details (telephone number, email address),  personal 
lifestyle data or interests, photographs, browser generated information, personal data 

contained in meeting, telephone or attendance notes and any other information which the 
Contractor has a legitimate interest in Processing in accordance with the provision of the 

Services. 

4.3 The Parties agree that the categories of Data Subject to whom section 4.2 relates includes 
the Client’s current and former directors, employees, contractors, sub-contractors, 
professional advisers, workers, and all other individuals employed or engaged by any of 
the Client’s contractors, sub-contractors or professional advisers. The Parties acknowledge 
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that from time to time, Data Subjects could include members of the public provided this is 
necessary for the provision of the Services.  

4.4 The obligations and rights of the Data Controller are set out in this contract and this 
Addendum. 

5. General 

5.1 Any breach of this Addendum shall constitute a material breach of this contract. 

5.2 The provisions of this Addendum are supplemental to the provisions of the conditions of 
contract and shall not reduce the Contractor's obligations under the conditions of contract 
in relation to the protection of Personal Data. In the event of inconsistencies between the 

provisions of this Addendum and the provisions of the conditions of contract the provisions 
of this Addendum shall prevail. Compliance by the Contractor with the provisions of this 

Addendum will be at no additional cost to the Client. 
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 SCHEDULE 5 

Contra-Charges 

Description 
Contra 
Charge 

Guidance Notes 

3
rd 

Party damage – (Agreed 
settlement method – Contractor 

direct settlement) 

CG plus 25% 
or max £1000 

Where the Contractor has agreed to handle and 
settle their own claims. 

However, if NOT settled by the Contractor and 
ultimately settled by the Client all direct costs with an 

uplift will be recharged to the Contractor. 

3
rd 

Party damage – (Agreed 
settlement method – Client Claims 

Department) 

Actual cost 
plus 15% 

Where the Contractor has agreed for the Client to 
handle and settle their claims. All direct costs with an 

uplift will be recharged to the Contractor. 

NRSWA Section 74 / Defect charges 
Actual cost 
plus 10% 

 

NRSWA Fixed Penalty Charges 
CG actual 

cost plus 10% 
 

GSOP1 

CG actual 
cost plus 10% 

Details in the Guaranteed Standards of 
Performance which are included in the 

Scope 
Failure to restore supplies after 

unplanned interruption 

GSOP2 

CG actual 
cost plus 10% 

Details in the Guaranteed Standards of 
Performance which are included in the Scope 

Failure to Reinstate 

Customers premises within 5 
working days of engineering works 

being completed 

Plant and Vehicles supplied to 

Contractor 

CG agreed 
rate plus 5% 

CG would want reduction in rates 

Plant deliver/ transport costs 
Agreed rate 

plus 0% 
CG would want reduction in rates 

Plant, vehicle and welfare damages 
Actual cost 
plus 10% 

Based on actual invoiced cost 

Plant write offs 
Actual cost 
plus 10% 

Based on actual invoiced cost 

Welfare Units 
Agreed rate 

plus 0% 
 

Fuel supplies 
Actual cost 

plus 0% 

 

Shell reports to be utilised 



LDP NEC4 Engingering and Construction Short Contract 

Stand-Alone Terms and Conditions 

 

man_002\9681221\4 51 

20 July 2020 fraynen 

Description 
Contra 
Charge 

Guidance Notes 

Tools supplied 
Actual cost 

plus 5% 
 

PPE 
Actual cost 

plus 0% 
 

Background checks £65/person CG new entrants 

Training 
Agreed rate 

plus 0% 
 

Training – Failure to attend 

agreed course (Late cancellation or 
failure to attend) 

Agreed rate 
plus 0% 

 

At agreed daily rate, if cancellation less than 

48 hours before course, or fails to attend the planned 
course. 

Vac Exc hire 
Agreed rate 

plus 0% 
At agreed rates (weekly charge) 

Vac Exc damages 
Actual Cost 

plus 10% 
 

Camera Services 
Agreed rate 

plus 0% 
 

Fail drug and alcohol 

screening 
£85/test  

NG Flex – Operational 
Team 

Agreed rate 
plus 0% 

At agreed rates (weekly charge) 
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 SCHEDULE 6 

Key Performance Indicators 

 
 KPI Description Target 

Customer Customer 
Satisfaction (C-
Sat) 

As measured using the Ofgem 
methodology 

To be agreed annually / 
per package of works 

Safety Cable Strikes Based on electricity strikes 

(HV & LV) during the period. 

Includes street lighting 
cables, excludes 
consequential damage to the 
wider network (no double 
counting). 
 

The measure will be to 
achieve the given ratio of 
cable strikes per km 
abandoned. 

To be agreed annually / 

per package of works 

Safety Lost Time Injury 

Frequency 

IFR is based on the number of 

injuries resulting in lost time 

(LTI) compared to an average 
of per million hours worked. 
The measure will be to 
achieve the target IFR rate.   

To be agreed annually / 

per package of works 

Safety Public Injuries 
(Major) 

An injury to a Member of the 
Public resulting from our 
activities, where treatment is 
given by a medical 
practitioner and/or HSE 
RIDDOR Specified Injury is 

confirmed 

To be agreed annually / 
per package of works 

Delivery Programme 
Adherence 
 

Measures the % of actual 
start dates within the month 
that start on, before or after 

the planned start date from 
the first 90-day notice (with 
on time allowing for 5-day 
window unless the job has a 
permit) 

To be agreed per package 
of works 

 
 
 


